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BRIEF FOR APPELLANT 


APPEAL FROM THE UNITED ST.TES DISTRICT: COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the Court below discharging a 


rule to show cause and dismissing a petition for a Writ of Habeas 
& 


Corpus filed by the appellant, William S. Ross against the Appellee, 
Paul H. Preston, Superintendant of the District of Columbia Jail. 
That the action of the Court below in discharginz the rule and dis- 
missing the petition was a final order and that therefore, this Court 
has jurisdiction, by virtue of the provisions of Title 28 United 


States Code, Section 129], 
Ls 


2. 
STaTEMENT OF THE CASE 

On December 14, 1965, Appellant caused to be filed in the 
Court below a Petition for Writ of Habeas Corpus directed to the 
appellee alleging the illegality of appellant's confinement in the 
District of Columbia Jail. 

The Petition alleged that on October 26, 1965, appellant was 
arrested upon @ warrant issued by the District of Columbia Board of 
Parole charging appellant with parole violation. It appeared that 
appellant was originally convicted in the Court below on March 16, 
1956 of Assault on a member of the Police Force and on November 30, 
1956 of arson. appellant received a one (1) to three (3) year sentence 
on the first charge and a three (3) to nine (9) year sentence on the 
second, the sentences to run concurrently with each other. 

appellant was released on parole under the supervision of the 
District of Columbia Board of Parole on May 3, 1961 and his parole 


was to have terminated on November 29, 1965. 


According to the Board of Parole of the District of Columbia, the 


basis of the parole violation warrant upon which appellant was taken 
into custody on October 26, 1965 was information concerning engaging 
in gambling activity and possession of a pistol. 

appellant had been arrested on October 25, 1965 upon a charge of 
assault with a Dangerous Weapon and a Two Thousand Dollar ($2,000.00) 
was set. 

On December 17, 1965, appellant appeared before the Board of 


Parole to answer the charges of parole violation. ifter a hearing, 
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the Board of Parole entered an order revoking appellant's parole. 


The action by the Court below was to dismiss appellant's Petition 
for Writ of Habeas Corpus and to discharge the Rule to Show Cause which 
had been previously issued. This action was taken on the pleadings 
and affidavit in the file. No hearing was had either on the petition 
or the Rule and no testimony or other evidence was presented to the 
Court. 

The action of the Court below, in dismissing the Petition for 
Writ of Habeas Corpus and discharging the Rule to Show Cause, was done 
by order to that effect entered on January 6, 1966. 

But for the parole violation warrant, appellant could have effected 
his release from custody of appellee by the posting of the Two Thousand 
Bond fixed in the pending Assault with 2 Dangerous Charge. 

The action of the Board of Parole for the District of Columbia in 
revoking appellant's parole was taken eighteen days after the termina- 


tion date of appellant's parole. 


STATUTES INVOLVED 
The pertinent provisions of Title 24-206, District of Columbia 
Code, 1961 Edition, as amended, are as follows: 


24-206. Revocation of parole after retaking--Hearing-- 
New parole, 


When a prisoner has heen retaken upon a warrant 
issued by the Board of Parole, he shall be given an 
opportunity to appear before the Board, a member there- 
of, or an examiner designated by the Board. At such 
hearing he may be represented by counsel. The Board 
may then, or at any time in its discretion, terminate 
the parole or modify the terms and conditions thereof. 
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If the order of parole shall be revoked, the prisoner, 
unless subsequently reparoled, shall serve the remainder 
of the sentence originally imposed less any commutation 
for good conduct which may be earned by him after his re- 
turn to custody. For the purpose of computing commutation 
for good conduct, the remainder of the sentence originally 
imposed shall be considered as a new sentence. The time a 
prisoner was on parole shall not be taken into account to 
diminish the time for which he was sentenced. 


The provisions of Title 18, Section 4205, United States Code, 
are as follows: 


4205. Retaking parole violator under warrant; time to 
serve undiminished 


4 warrant for the retaking of any United States 
prisoner who has violated his parole, may be issued 
only by the Board of Parole or a member thereof and 
within the maximum term or terms for which he was 
sentenced. The unexpired term of imprisonment of 
any such prisoner shall begin to run from the date 
he is returned to the custody of the Attorney General 
under said warrant, and the time the prisoner was on 
parole shall not diminish the time he was sentenced 
to serve. 


cee ts OF POINTS 


1. The Court below erred in dismissing appellant's Writ of 
Habeas Corpus and discharging the Rule to Show Cause in the circum- 
stances that although appellant was taken into custody upsn a warrant 
charging him with violation of his parole under the supervision of 
the District of Columbia Board of Parole, appellant's parole was not 
revoked by order of the said Board prior to the termination of his 
parole and his sentence was not interrupted by a new sentence before 


the expiration of his parole. 


56 
SUMMARY OF ARGUMENT 


It is the contention of appellant that the action of the District 
of Columbia Board of Parole in revoking appellant's parole on December 
17, 1965 was a nullity and of no effect for the reason that the 
maximum term of appellant's sentence for which he was paroled expired 
on November 29, 1965. 

Even though appellant was taken on a parole violation warrant 
on October 26, 1965, he was held in custody only by: virtue of said 
warrant. He was not an escapee,. nor were the sentences for which he 
was on parole interrupted by a conviction, sentence and imprisonment 
during the time where he was on parole and before he expiration date. 

In the instant case, parole was not revoked within the maximum 
term of the sentences for which appellant was on parole and therefore 
appellant was entitled to his release from the custody of appellee on 


November 29, 1965; the date that his sentences expired. 


ARGUMENT 
Appellant views this case as revolving upon the legal question 


as to whether or not the District of Columbia Board of Parole has the 


authority to revoke appellant's parole after the expiration of the 


maximum term of his sentences, even though appellant was taken into 
custody upon a parole violation warrant issued before the expiration 
of said maximum terms, but appellant's sentences were not interrupted 
by another conviction and sentence; 


Congress has enacted two separate parole statutes which operate 
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in the District of Columbia. One is contained in Title 18, U.S. Code, 
Sections 4201 through 4207, applicable in all Federal jurisdictions 

and the other contained in Title 24, D.C. Code, Sections 20la through 209., 
applicable to the District of Columbia. Appellant was paroled under 

the supervision and provisions of the District of Columbia Code. 

With regard to the revocation of parole, appellant sees a signifi- 
cant difference between the U.S. Code provisions and the D.C. Code 
provisions. Under the U.S. Code provisions, 18 U.S. Code Sec. 4205, 
the unexpired portion of the term of imprisonment begins to run from 
the date the prisoner is returned to the custody of the Attorney 
General under the warrant of retakinz. The provisions of Title 24-205 
and 206, D.C. Code do not contain such a provision. 

The issue then is whether or not appellant's unexpired term began 
to run from his taking under the warrant of October 26, 1965 or whether 
his term expired on November 29, 1965 before the D.C. Board of Parole 
intered its order of revocation on December 17, 1965. 

It has been held that the unexpired portion of a parole violators 


sentence commences to run when his parole has been revoked and he has 


been returned tc the custody of the revoking authorities. Noll v. 


Board of Parole, 89 U.S. app. D.C. 206, 191 F.2d 653. 
It has also been held that parole cannot be revoked after the 
expiration of the term of sentence. Anderson v. Corall, 279 F. 822. 
The Supreme Court of the United States reversed the Eighth Circuit 
in Anderson v. Corall, supra. holding that Corall's conviction, sentence 


and confinement by Illinois authorities before the term of imprisonment 
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under the Federal Court expired interrupted the Federal sentence and 
that the subsequent revocation by the U.S. Board of Parole was proper. 
Anderson v. Corall, 263 U.S. 193, 44 S.Ct. 43, 68 L.Ed 247. 

4s appellant understands the law, parole cannot be revoked after 
the expiration of the term of sentence, unless the prisoner escapes 
or his service of sentence is interrupted by another conviction and 
sentence during the term of sentence for which said prisoner is on 
parole. Hyche v. Reese, 61 F.Supp. 646, .inderson v. Corall, supra, 


In the instant case there is no showing that appellant had es- 


caped from custody, nor has his sentence been interrupted by a 


sentence and conviction and imprisonment during the ‘term of sentence 
for which he was paroled. 

It follows, therefore, that the action of the D.C. Board of 
Parole in revoking appellant's parole on December 17, 1965, is a 
nullity in that the maximum term of appellant's sentences had expired 
on November 29, 1965. 

In view of the fact that the provisions of Title 24-205 and 206, 
District of Columbia Code do not provide for the unexpired portion of 
@ sentence to commence to run upon a retaking on a violation warrant 
as do the provisions of Title 18, U.S. Code, Section 4205, appellant's 
custody in the anmellec was illeral and remains illegal since 


November 29, 1965 and that the action of the Court below should be 
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reversed and the Writ of Habeas Corpus granted. 


Respectfully submitted, 


WILLIAM J. GARBER 
412 Fifth Street, N. W. 
Washington, D. C. 20001 


Attorney for Appellant 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presenied: 


Did the District of Columbia Board of Parole have 
jurisdiction to revoke appellant’s parole when a parole 
violator warrant was issued and executed before the ex- 
piration of the maximum term of appellant’s sentences? 
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Statutes involved 


Argument: 


The District of Columbia Board of Parole had jurisdic- 
tion to revoke appellant’s parole where its parole vio- 
lation warrant was issued and executed before the 
expiration of the maximum term of appellant’s 
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PauL H. PRESTON, Superintendent, District of 
Columbia Jail, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 14, 1965, appellant filed a petition for a 
writ of habeas corpus claiming that his detention by ap- 
pellee, Superintendent of the District of Columbia Jail, 
was unlawful because of the failure of the District of 
Columbia Board of Parole to revoke his parole before its 
expiration date. A Order to Show Cause was issued, a 
Return and Answer filed on December 23, 1965, and on 
January 6, 1966 Judge Howard Corcoran ordered the 
rule to show cause discharged and the petition dismissed. 


(1) 
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The following facts appear from the pleadings filed in 
the District Court. On March 16, 1956, appellant was 
sentenced by the District Court to a term of one to 
three years’ imprisonment for assault on a member of 
the police force (Crim. No. 1146-55) and on November 
30 of the same year he received a concurrent sentence of 
three to nine years’ imprisonment for arson (Crim. No. 
1105-56). His total term of imprisonment was three 
years to nine years, eight months, fourteen days, and his 
parole term was computed from November 30, 1956. 

On May 3, 1961, appellant was released on parole, to be 
accountable to the District of Columbia Board of Parole 
until November 29, 1965. Before that day arrived, on 
October 25, 1965, appellant was arrested and charged 
with assault with a dangerous weapon (Crim. No, U.S. 
1722-65). The parole board received reliable information 
that appellant admitted having possession of a pistol 
and also having engaged in a crap game on October 23, 
1965, both acts in violation of parole regulations. Ac- 
cordingly, on October 26, 1965, the Board issued its war- 
rant charging appellant with violation of his parole. 
The warrant was executed that same day, at which time 
appellant owed 1671 days on his 1956 sentences. 

Appellant appeared before the Board of Parole on No- 
vember 24, 1965 to answer the charge of parole violation, 
but the hearing was continued to enable him to procure 
counsel. After a full hearing on December 17, 1965, the 
Board revoked appellant’s parole. 


STATUTES INVOLVED 


Title 24, District of Columbia Code, Section 205, pro- 
vides: 


If said Board of Parole, or any member thereof 
shall have reliable information that a prisoner has 
violated his parole, said board, or any member there- 
of, at any time within the term or terms of the 
prisoner’s sentence, may issue a warrant to any of- 
ficer hereinafter authorized to execute the same 
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for the retaking of such prisoner. Any officer of 
the District of Columbia penal institutions, any of- 
ficer of the Metropolitan Police Department of the 
District of Columbia, or any federal officer author- 
ized to serve criminal process within the United 
States to whom such warrant shall be delivered is 
authorized and required to execute such warrant by 
taking such prisoner and returning or removing him 
to the penal institution of the District of Columbia 
from which he was paroled or to such penal or cor- 
rectional institution as may be designated by the 
Attorney General of the United States. 


Title 24, District of Columbia Code, Section 206, pro- 
vides in pertinent part: 


When a prisoner has been retaken upon a warrant 
issued by the Board of Parole, he shall be given an 
opportunity to appear before the Board, a member 
thereof, or an examiner designated by the Board. 
At such hearing he may be represented by counsel. 
The Board may then, or at any time in its disecre 
tion, terminate the parole or modify the terms and 
conditions thereof. If the order of parole shall be 
revoked, the prisoner, unless subsequently reparoled, 
shall serve the remainder of the sentence originally 
imposed less any commutation for good conduct which 
may be earned by him after his return to custody. 
For the purpose of computing commutation for good 
conduct, the remainder of the sentence originally 
imposed shall be considered as a new sentence. The 
time a prisoner was on parole shall not be taken 
into account to diminish the time for which he was 
sentenced. 


SUMMARY OF ARGUMENT 


Having received reliable information that appellant 
had violated his parole, the District of Columbia Board 
of Parole issued a parole violator warrant more than 
one month before the expiration of the maximum term of 
appellant’s sentences. The warrant was executed on the 
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same day and the hearing on the warrant was post- 
poned until after the expiration date only in order to 
permit appellant to obtain counsel. The timely issuance 
of the warrant preserved the jurisdiction of the Board 
to revoke the parole thereafter. Nothing in the statute 
or in the case law requires that parole be revoked before 
the expiration of the maximum term, provided a violator 
warrant has been issued before that date. The provision 
in older District of Columbia parole statutes, omitted 
from the 1947 revision, that the unexpired term of im- 
prisonment of a parole violator begins to run from the 
date he is returned to the institution did not relate to 
the jurisdiction of the Board. That clause merely en- 
sured that time spent in prison under a violator warrant 
would be credited to the prisoner’s sentence if his parole 
subsequently was revoked. Its omission from the present 
statute was not intended to effect any substantive change 
in the law. 


ARGUMENT 


The District of Columbia Board of Parole had jurisdic- 
tion to revoke appellant’s parole where its parole vio- 
lation warrant was issued and executed before the 
expiration of the maximum term of appellant’s sentences. 


Appellant contends that although the parole violator 
warrant was issued and executed before the expiration 
of the maximum term of his sentences, the Board of 
Parole could not revoke his parole after that date. How- 
ever, the overwhelming weight of authority is to the con- 
trary. The relevant portion of the District of Columbia 
parole statute (24 D.C. Code § 205), like its federal 
counterpart (18 U.S.C. § 4205), provides that the Board 
of Parole or one of its members, having reliable informa- 
tion that a prisoner has violated his parole, 


at any time within the term or terms of the prison- 
er’s sentence, may issue a warrant to any officer 
hereinafter authorized to execute the same for the 
retaking of such prisoner. 
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Neither statute makes mention of the time within which 
the warrant must be executed and the cases are unani- 
mous in concluding that timely issuance of the warrant 
preserves the jurisdiction of the Board to revoke the 
parole, Avellino v. United States, 380 F.2d 490 (2d Cir.), 
cert. dented, 379 U.S. 922 (1964) ; Teague v. Looney, 
268 F.2d 506 (10th Cir. 1959) ; United States ex rel, 
Jacobs v. Barc, 141 F.2d 480 (6th Cir.), cert. denied, 322 
U.S. 751 (1944) ; Rogoway v. Warden, 122 F.2d 967 (9th 
Cir. 1941), cert. denied, 315 U.S. 808 (1942) ; Hamilton 
v. Hunter, 65 F. Supp. 319 (D. Kan. 1946); Welch v. 
Hillis, 58 F. Supp. 456 (W.D. Okla. 1944) ; United States 
v. Thompson, 47 F. Supp. 150 (E.D.N.Y. 1942), aff'd, 
135 F. d 626 (2d Cir.), cert. denied, 320 U.S. 755 (1943) ; 
see Hogan v. Zerbst, 101 F.2d 684 (5th Cir. 1939), 

Appellant’s attempt to limit this rule to situations 
where the prisoner’s sentence has been interrupted by his 
flight or his conviction of another crime before expira- 
tion of the maximum term is defeated by the Rogoway 
case, supra, where revocation was for non-criminal acts, 
and by the Avellino, Teague, and Jacobs cases, supra, 
where neither conviction nor execution of the warrant 
occurred until after expiration of the maximum term 
of the sentence.’ Hyche v. Reese, 61 F. Supp. 646 (S.D. 
Miss, 1945), upon which appellant relies, does not avail 
him, for the issue there was only whether the warrant 
has been timely “issued” when signed but not delivered 
for execution. 

18 U.S.C. § 4205 provides that “the unexpired term 
of imprisonment of [a prisoner for whom a parole vio- 
lation warrant has issued] shall begin to run from the 
date he is returned to the custody of the Attorney Gen- 
eral under said warrant, and the time the prisoner was 
on parole shall not diminish the time he was sentenced 
to serve.” The present District of Columbia Code does 


1See Hamilton v. Hunter, supra, where the court assumed the 
prisoner had not been in the custody of another jurisdiction yet 
held that the warrant need not be executed within the maximum 
term. 


6 


not include a provision specifying the time when the un- 
expired term of a returned prisoner shall begin to run. 
Appellant fastens on this difference between federal and 
local law and apparently argues that because of this 
difference, under local law a parole violator’s sentence 
continues to run until his parole is formally revoked by 
the Board of Parole. The legislative history of sections 
205-06 and their predecessors, however, refutes this con- 
tention. 

The first District of Columbia parole statute was en- 
acted in 1932, 47 Stat. 696, ch. 492. Section 5 of that 
act provided for issuance and execution of parole violation 
warrants. 47 Stat. 698. Section 6 of the act read as 
follows: 


At the next meeting of the Board of Indeterminate 
Sentence and Parole held after the issuing of a war- 
rant for the retaking of any paroled prisoner, said 
board shall be notified thereof, and if such prisoner 
shall have been returned to the institution, he shall 
be given an opportunity to appear before said Board 
of Indeterminate Sentence and Parole, and the said 
board may then, or at any time in its discretion, re- 
voke the order and terminate such parole or modify 
the terms and conditions thereof and if such order 
of parole be revoked and the parole so terminated 
the said prisoner shall serve the remainder of the 
sentence originally imposed, the unexpired term of 
imprisonment of any such prisoner to begin to run 
from the date he is returned to the institution, and 
time the prisoner was out on parole shall not be 
taken into account to diminish the time for which he 
was sentenced: Provided, That the parole board, at 
its discretion, may afterwards grant a new parole 
to said prisoner, in the event said board should deem 
it advisable. 47 Stat. 698. 


The clause “the unexpired term of imprisonment of any 
such prisoner to begin to run from the date he is re- 
turned to the institution” was added in committee, at 
the instance of the Corporation Counsel and the Director 
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of the Federal Bureau of Prisons, Sanford Bate. See 
S. Rep. No. 450, 72d Cong., 1st Sess. (1932); H. Rep. 
No. 881, 72d Cong., 1st Sess. (1932). The comments 
of Mr. Bate on the clause are instructive: 


While it might be inferred from the language on page 
6 [of the bill, section 6 of the act], that the prisoner 
so returned would be credited on his time from the 
date of his return under the warrant rather than 
from the date his parole was revoked, it is not defi- 
nitely so stated. It was found necessary to state this 
definitely in the Federal parole act and there would 
seem to be no objection to inserting on page 6 of the 
present bill a statement to the effect that the time 
shall begin to run from the date of return to the in- 
stitution if he is later revoked. 


H. Rep. No. 881, supra at 5. It is apparent from Mr. 
Bate’s statement that the clause involved has no bearing 
on the time within which the parole board can exercise 
jurisdiction over a parolee but rather was added for the 


protection of one whose parole the Board may properly 
revoke. 

The District of Columbia parole law was revised in 
1947 and the subject clause was then omitted from what 
is now 24 D.C. Code § 206. The Committee reports indi- 
cate that no substantive change was intended by this 
omission. See H. Rep. No. 451, 80th Cong., Ist Sess. 
(1947) ; S. Rep. No. 373, 80th Cong., 1st Sess. (1947). 

The District of Columbia and federal parole revocation 
provisions are almost identical. Compare 24 D.C. Code 


2 The letter from the District of Columbia Commissioners in- 
cluded in the House Report describes the “principal changes” in this 
section as follows: 


first, that, when a prisoner who has violated his parole is re- 
taken upon a warrant, the hearing, instead of being required to 
be before the Board, may be either before the Board, a member 
thereof or an examiner designated by the Board. Second, ... 
it is provided that the prisoner, in the discretion of the Board, 
and under such rules as it may promulgate, may be represented 
by counsel. The third important change is that a prisoner 
whose parole is revoked may earn good time upon the balance 
of his sentence. ... 
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$§ 205-06 with 18 U.S.C. §§ 4205-07. Federal law, repre- 
sented by section 4205 and the cases cited supra, clearly 
provides that issuance of a violator warrant tolls the 
running of a parolee’s sentence and that his sentence com- 
mences to run again when he is returned to the custody 
of federal authorities under the warrant. Surely had 
Congress in 1947 intended to change the District of Co- 
lumbia law to provide that parole must be revoked before 
expiration of the maximum term, some mention of this 
amendment would appear in the legislative history. Yet 
the Committee reports are silent on the reason for the 
omission of the phrase in question. Accordingly, it is ap- 
parent that the present difference between the federal 
and local laws noted by appellant is immaterial. 

Significantly, 24 D.C. Code § 206 does not specify that 
the hearing be held or the parole revoked within the term 
of the prisoner’s sentence. Were the rule to be otherwise, 
a prisoner who by some non-criminal act violates his 
parole on the penultimate day of his term, for which 
violation a warrant issues on the final day of the term, 
but who flees the jurisdiction, would escape all punish- 
ment for his breach of the parole contract, contrary to the 
obvious intent of Congress. Welch v. Hillis, supra; cf. 
Nave v. Bell, 180 F.2d 198 (6th Cir. 1950). No court 
has ever intimated that such is the rule. 

Appellant cannot reasonably complain of the actions 
of the Parole Board in this case. Upon learning of his 
possible violation of parole, the Board issued its war- 
rant, which was executed immediately. Within a month, 
and a few days before expiration of the maximum term 
of his sentences, appellant appeared before the Board for 


3 The usual complaint of a parole violator is that execution of a 
timely-issued warrant has been delayed until after service of an 
intervening sentence, resulting in a longer period of imprisonment. 
See, e.g., Zerbst v. Kidwell, 304 U.S. 359 (1938) ; Ginyard v. Clem- 
mer, D.C. Cir. No. 19380 (February 17, 1966); Woykovsky v. 
Chappell, U.S. App. D.C. ——, 386 F.2d 927 (1964), cert. 
denied, 380 U.S. 916 (1965). Noll v. Board of Parole, 89 U.S. App. 
D.C. 206, 191 F.2d 653 (1948), upon which appellant relies, was 
such a case and the language to which appellant refers is dictum. 
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a parole revocation hearing. Only because he was not 
then represented by counsel was the hearing postponed 
and thus held shortly after the expiration of the maxi- 
mum term. The warrant having been issued “within the 
term ... of [appellant’s] sentence”,* the Parole Board 
thereafter had jurisdiction to revoke parole. See Wash- 
ington v. Clemmer, 83 U.S. App. D.C. 268, 169 F.2d 300 
(1948) ; Jones v. Clemmer, 82 U.S. App. D.C. 299, 289, 
163 F.2d 852, 853 (1947) ; cases cited at page 5, supra. 


CONCLUSION 


WHEREFORE, it is respectively submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
OscaR ALTSHULER, 


CAROL GARFIEL, 
Assistant United States Attorneys. 


+24 D.C. Code § 205. 
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PETITION FOR REHEARING EN BANC 


Appellant, William S. Ross, petitions this Court for a rehearing 
en banc from the judgment of three Judges of this Court affirming the 
judgment of the District Court dismissing the petition for Writ of 
Habeas Corpus and discharging the Rule to Show Cause. The judgment 
of this Court affirming the judgment of the Court below was filed 
and entered on May 6, 1966. 

Appellant submits that the issue concerning the power of the 

. District of Columbia Board of Parole to revoke parole after the ex- 
piration of the maximm term of imprisonment has expired would warrant; 


in appellant's opigion, review by the entire bench of this Court. 


2. 
STATEMENT OF THE CASE 

On December 14, 1965, Appellant caused to be filed in the 
Court below a Petition for Writ of Habeas Corpus directed to the 
appellee alleging the illegality of appellant's confinement in the 
District of Columbia Jail. 

The Petition alleged that on October 26, 1965, appellant was 
arrested upon a warrant issued by the District of Columbia Board of 
Parole charging Appellant with parole violaticn. It appeared that 
appellant was originally convicted in the Court below on March 16, 
1956 of Assault on a titer of the Police Force and on November 30, 
1956 of Arson. Appellant received a one (1) to three (3) year 
sentence on the first charge and a three (3) to nine (9) year 
sentence on the second, the sentences to run concurrently with 
each other. 

appellant was released on parole under the supervision of the 
District of Columbia Board of Parole on May 3, 1961 and his parole 
was to have terminated on November 29, 1965. 

According to the Board of Parole of the District of Columbia, the 
basis of the parole violation warrant upon which appellant was taken 
into custody on October 26, 1965 was information concerning engaging 
in gambling activity and possession of a pistol. 

Appellant had been arrested on October 25, 1965 upon a charge of 
Assault with a Dangerous Weapon and a Two Thousand Dollar ($2,000.00) 


was set. 


On December 17, 1965, appellant appeared before the Board of 
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Parole to answer to charges of parole violation. After a hearing, 
the Board of Parole entered an order revoking appellant's parole. 

The action by the Court below was to dismiss appellant's 
Petition for Writ of Habeas Corpus and to discharge the Rule to Show 
Cause which had been previously issued. This action was taken on the 
pleadings and affidavit in the file. No hearing was had either on 
the petition or the Rule and no testimony or other evidence was 
presented to the Court. 

The action of the Court below, in dismissing the Petition for 
Writ of Habeas Corpus and discharging the Rule to Show Cause, was 
done by order to that effect entered on January 6, 1966. 

But for the parole violation warrant, appellant could have 
effected his release from custody of appellee by the posting of the 
Two Thousand Bond fixed in the pending Assault with a Dangerous 
Charge. 

The action of the Board of Parole for the District of Columbia in 


revoking appellant's parole was taken eighteen days after the 


termination date of appellant's parole. 


STATUTES INVOLVED 
The pertinent provisions of Title 24.206, District of Columbia 
Code, 1961 Edition, as amended, are as follows: 

24.206. Revocation of parole after retaking—~Hearing~- 

New Parole. 

When a prisoner has been retaken upon a warrant 
issued by the Board of Parole, he shall be given an 
opportunity to appear before the Board, a member there- 


of, or an examiner designated by the Board, At such 
hearing he may be represented by counsel. The Board 
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may then, or at any time in its discretion, terminate 

the parole or modify the terms and conditions thereof. 

If the order of parole shall be revoked, the prisoner, 
unless subsequently reparoled, shall serve the remainder 
of the sentence originally imposed less any commutation 
for good conduct which may be earned by him after his 
return to custody. For the purpose of computing 
commutation for good conduct, the remainder of the sentence 
originally imposed shall be considered as a new sentence. 
The time a prisoner was on parole shall not be taken into 
account to diminish the time for which he was: sentenced. 


The provisions of Title 18, Section 4205, United States Code, 


are as follows: 


4205, Retaking parole violator under warrant; time to 
serve undiminished. 


4 warrant for the retaking of any United States 

prisoner who has violated his parole, may be issued 

only by the Board of Parole or a member thereof and 

within the maximum term or terms for which he was 

sentenced. The unexpired term of imprisonment of 

any such prisoner shall begin to run from the date 

he is returned to the custody of the Attorney General 

under said warrant, and the time the prisoner was on 

parole shall not diminish the time he was sentenced 

to serve. 

ARGUMENT 
Appellant views this case as revolving upon the legal question 
as to whether or not the District of Columbia Board of Parole has the 
authority to revoke appellant's parole after the expiration of the 
maximum term of his sentences, even though appellant was taken into 
custody upon a parole violation warrant issued before the expiration 
of said maximum terms, but appellant's sentences were not interrupted 
by another conviction and sentence. 
Congress has enacted two separate parole statutes’ which operate 

in the District of Columbia. One is contained in Title 18, U.S. Code, 


Sections 4201 through 4207, applicable in all Federal jurisdictions 
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and the other contained in Title 24, D.C. Code, Sections 20la through 
209., applicable to the District of Columbia. Appellant was paroled 
under the supervision and provisions of the District of Columbia Code. 

With regard to the revocation of parole, appellant sees a signi- 
ficant difference between the U.S. Code provisions and the D.C. Code 
provisions. Under the U.S. Code provisions, 18 U.S. Code Sec. 4205, 
the unexpired portion of the term of imprisonment begins to run from 
the date the prisoner is returned to the custody of the Attorney 
General under the warrant of retaking. The provisions of Title 2~ 
205 and 206, D.C. Code do not contain such a provision. 

The issue then is whether or not appellant's unexpired term 
began to run from his taking under the warrant of October 26, 1965 
or whether his term expired on November 29, 1965 before the D.C. Board 
of Parole intered its order of revocation on December 17, 1965. 

It has been held that the unexpired portion of a parole violators 


sentence commences to run when his parole has been revoked and he has 


been returned to the custody of the revoking authorities. Noll v. 


Board of Parole, 89 U.S. App. D.C. 206, 191 F.2d 653. 

It has also been held that parole cannot be revoked after the 
expiration of the term of sentence. Anderson v. Corall, 279 F. 822. 
The Supreme Court of the United States reversed the Eighth Circuit 
in Anderson v. Corall, supra. holding that Corall's conviction, 
sentence and confinement by Illinois authorities before the term of . 
imprisonment under the Federal Court expired interrupted the Federal 


sentence and that the subsequent revocation by the U.S. Board of 
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Parole was proper. anderson v. Corall, 263 U.S. 193, 44Ct. 43, 63 


Leid 247. 

As appellant understands the law, parole cannot be revoked after 
the expiration of the term of sentence, unless the prisoner escapes 
or his service of sentence is interrupted by another conviction and 
sentence during the term of sentence for which said prisoner is on 
parole. Hyche v. Reese, 61 F.Suop. 646, Anderson v. Corall, supra. 

In the instant case there is no showing that anpellant had 
escaped from custody, nor has his sentence been interrusted by a 
sentence and conviction and imprisonment during the term of sentence 
for which he was paroled. 

It follows, therefore, that the action of the ).C.: Board of 
Parole in revoking appellant's parole on Jecember 17, 1965, isa 
nullity in that the maximum term of appellant's sentences had 
expired on iovember 29, 1965. 

In view of the fact that the provisions of Title 24~205 and 
206, istrict of Columbia Code do not provide for the unexpired 
portion of a sentence to commence to run upon a retaking on a 
violation warrant as do the provisions of Title 18, U.S. Code, Section 
4205, appellant's custody in the appellee was illegal and remains 
illegal since iovember 29, 1965 and that the action of the Court be- 
low should be reversed and the Writ of ‘iabeas Corpus granted. 

CONCLUSION 
In view of the questions presented herein and the construction 


of the statutes set forth above, appellant prays that this petition 
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be granted and the matter be reheard by the full bench of this Court. 


Respectfully submitted, 


WILLIAM J. GARBER 
412 Fifth Street, N. W. 
Washington, D. C. 20001 


Attorney for Appellant 


This is to certify that this Petition for Rehearing En Banc 


is filed in good faith and not for purpose of delay. 


WILLIAM J. GARBER 
Attorney for Appellant 


